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Court of Appeals of the District of Columbia 

— 

Xo. 514S. j 

Henry E. Fish, etc., Appellant, 


Arthur M. Huddell, et al. 


a Supreme Court of the District of Columbia. 


In Equity. 

Xo. 50038. ! 

i 

i 

Henry E. Fish, Individually, and as a member of and the 
duly Elected and Authorized Business Agent for Local 
Union Xo. 77 of the International Union of Operating 
Engineers, on Behalf of Himself and All Other! Members 
of said Local Union Xo. 77 of the International Union 
of Operating Engineers Similarly Situated, Plaintiff, 

vs. 

j 

Arthur M. Huddell, Individually and as General Presi¬ 
dent of the International Union of Operating Engineers; 
Charles E. Ilaury. Individually and as the j personal 
Representative of Arthur M. Huddell, as General Presi¬ 
dent of the International Union of Operating Engineers; 
International Union of Operating Engineers, ja Volun¬ 
tary Association, and Lawrence H. Kirk, Individually 
and as Acting President of Local Union Xo. 77 <bf the In¬ 
ternational Union of Operating Engineers, Defendants. 

i 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 

District of Columbia, at the City of Washington, in said 
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District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-en¬ 
titled cause, to wit: 

1 Bill of Cow plaint for Injunction. 

Filed Julv 15, 1929. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 


Equity. 


Xo. 5005S. 


Henry E Fish. Individually and as a Member of and the 
Dulv Elected and Authorized Business Agent for Local 
Union Xo. 77 of the International Union of Operating 
Engineers, on Behalf of Himself and All Other Members 
of said Local Union Xo. 77 of the International Union of 
Operating Engineers Similarly Situated, Plaintiff, 


vs. 

Arthur M. Huddell. Individuallv and as General Presi- 

* 

dent of the International Union of Operating Engineers; 
Charles E. Haury, Individually and as the Personal Rep¬ 
resentative of Arthur M. Huddell, as General President 
of the International Union of Operating Engineers; In¬ 
ternational Union of Operating Engineers, a Voluntary 
Association, and Lawrence II. Kirk, Individually and as 
Acting President of Local Union Xo. 77 of the Interna- 
tional Union of Operating Engineers, Defendants. 


To the Supreme Court of the District of Columbia, holding 
an Equity Court: 

The plaintiff, Henry E. Fish, respectfully states as fol¬ 
lows : 

1. He is an adult citizen of the United States and a resi¬ 
dent of the District of Columbia; and files this suit in his 
own right, individually, and as a member of, and the duly 
elected and authorized business agent for, Local Union No. 

77 of the International Union of Operating Engi- 
2 neers; and on behalf, not only of himself, but of all 
other members of said Local Lmion similarlv sit- 

uated. 
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2. Defendant Arthur M. Huddell is an adult citizen of 
the United States and a resident of the District pf Colum¬ 
bia ; and is the General President of said International 
Union of Operating Engineers; and is sued as $uch Gen¬ 
eral President, and also individually. 

3. Defendant Charles E. Haury is an adult citizen of 
the United States and a resident of the District Pf Colum¬ 
bia: and is the personal representative of defendant Arthur 
M. Huddell as General President of the International Union 
of Operating Engineers as aforesaid: and is sued both in¬ 
dividually and as such personal representative, is herein¬ 
after more fully set forth. 

4. Defendant International Union of Operating Engi¬ 
neers is a voluntary unincorporated association, having its 
headquarters in the District of Columbia, and consists of 
local unions which have been granted charters, lpcal joint 
executive boards, state branches, and the members, and is 
sued as such voluntary association. 

5. Defendant Lawrence H. Kirk is an adult citizen of 
the United States and a resident of the District qf Colum¬ 
bia, is acting president of Local Union Xo. 77 otj said In¬ 
ternational Union of Operating Engineers, and is <«ued both 
individually and as such acting president, as hereinafter 
more fully set forth. 

6. Local Union Xo. 77 of the International t- 7 ™ 011 of 
Operating Engineers is a voluntary unincorporated asso¬ 
ciation of individuals, with headquarters in the! City of 
Washington, District of Columbia, and with a membership 
of about ninety; and holds a charter granted by| the said 
International Union of Operating Engineers by Virtue of 

which charter said Local Union Xo. 77 has at all times 
3 hereinafter mentioned been, and is now, aj member 
of said International Union of Operating Engineers. 

7. Said International Union of Operating Engineers and 
its officers are governed by a written constitution^ general 
laws, and rules. 

8. Said Local Union Xo. 77 and the members thereof are 
governed by said constitution, general laws, and riiles, and 
in addition thereto by a set of by-laws duly adapted by 
said Local Union No. 77. 

9. Said International Union of Operating Engineers is 
an international labor organization affiliated vyith the 
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American Federation of Labor, and is composed of a very 
large number of workers engaged in all branches of the 
engineering trade in various parts of the l nited States, the 
possessions thereof, and the Dominion of Canada. 

10. The objects of said International Union of Operating 
Engineers are, among others, the elevation ot the craft to 
its proper position in the ranks of workers; to encourage 
a high standard of skill among its members: to cultivate 
feelings of friendship among members of the craft; to as¬ 
sist each other in securing employment: to reduce the hours 
of labor: to secure a higher standard of wages for work 
performed by all proper and legal means; to elevate the 
moral, intellectual and social condition of its members: to 
provide for dependents of members, in case of death of 
the latter by payment of certain sums of money to such de¬ 
pendents; and for the promotion and enactment of ade¬ 
quate laws for the better protection of life and property. 

11. Membership in said International Union of Operat¬ 
ing Engineers is limited to competent engineers and junior 
and apprentice engineers, and to engineers holding such 

positions as inspectors of boilers or other maehin- 
4 erv; and to examiners of engineers; and member- 

ship is obtained by joining a local union in the dis¬ 
trict in which, or the jurisdiction of which, the applicant for 
membership is employed, unless permission be granted 
such applicant by the local union having jurisdiction, in 
which event he may join such local union granting permis¬ 
sion. 


12. In and by the by-laws of said Local Union No. 77 
theretofore regularly adopted and in full force and effect 
it is provided that there should be elected annually, unless 
otherwise provided, a member of said local union as busi¬ 
ness agent, who should represent said local union, and by 
virtue of his office should serve on all local committees 
transacting business for said union. Plaintiff was ad¬ 
mitted to membership in said local union on, to wit, the 8th 
day of August, 1924; and on or about the 25th day of June, 
1928, plaintiff then being a member in good standing of 
said Local Union No. 77, was lawfully elected as its busi¬ 
ness agent at a salary of Seventy-five and 50/100 ($75.50) 
Dollars per week, and was furnished for his use as such 
business agent with a Studebaker Commodore six cylinder 
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automobile. Thereafter, at a regular meeting of| said Local 
Union No. 77 held on or about the 14th day of January, 
1929, a motion was duly made, seconded and carried by a 
majority vote of the members of said local union] then pres¬ 
ent that the annual election of business agent bej dispensed 
with, and the present business agent (that is tb say, this 
plaintiff) be continued in office for a period of five years. 

13. It is provided in the constitution and gejneral laws 
and rules of the International Union of Operating Engi¬ 
neers that the president thereof shall have po^ver to ap¬ 
point representatives in such localities a^ shall ap- 

5 pear to be for the interest of the organization. On 
or about the 8th day of April, 1929, defendant Ar¬ 
thur M. Huddell, as general President of said International 
Union of Operating Engineers, appointed as hijs personal 
representative the defendant Charles E. Haur^, with di¬ 
rections to said Charles E. Ilaury 1o visit said Local Union 
Xo. 77 as personal representative of the defendant Arthur 
M. Huddell and report thereon. 

14. Said defendant Charles E. Ilaury, upon his appoint¬ 
ment as aforesaid as the personal representative ;of defend¬ 
ant Arthur II. Huddell as president of said International 
Union of Operating Engineers, visited said Local Union Xo. 
77 as such appointee; and, contrary to the provisions of the 
constitution and laws of the International Union bf Operat¬ 
ing Engineers, and of the by-laws of said Local Union Xo. 
77, and in violation of the rights of the plaintiff and the 
other members of said Local Union Xo. 77, assumed the 
management and supervision of the affairs of &aid Local 
Union Xo. 77, and still continues so to do, in thgt said de¬ 
fendant Charles E. Ilaury lias assumed to direct, and still 
actually directs, the course of the presiding officers of said 
Local Union Xo. 77. and has assumed to directj, and still 
directs, the acts of the other officers of said Local Union 
Xo. 77; and has repeatedly instructed the presiding officer 
of said Local Union Xo. 77 to refuse to recognise motions 
duly made and seconded on the floor while said Local Union 
Xo. 77 was regularly convened in business session. De¬ 
fendant Arthur H. Huddell has suspended the plaintiff 
and other members of said Local Union Xo. 77 from mem¬ 
bership therein without lawful cause or reasoii, and has 
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notified plaintiff that his suspension will continue for the 
period of one year from April G, 1929; lias refused to 
permit the plaintiff to act as business agent for said 
G Local Union Xo. 77, although plaintiff has been duly 
elected to that office as hereinbefore set forth; has 
withheld from and deprived the plaintiff ot his salary as 
such business agent, and has taken from the plaintiff said 
Studebaker automobile aforesaid and refused to allow its 
use by plaintiff in the performance of his duties as such 
business agent: has ret used to permit the election of officers 
by the members of said Local 1 nion Xo. 7/, and has re¬ 
fused to permit nominations for office in said local union: 
and has assumed the right to personally select, and has in 
fact personally selected, individual members of said local 
union to act as officers thereof, against the wishes of the 
membership of said local union, including this plaintiff, 
and without any right or authority so to do. Said defend¬ 
ant Charles E. Hahry in his capacity as personal repre¬ 
sentative of said defendant Arthur M. Iluddell, has as¬ 
sumed, without any right or authority so to do, to establish 
certain rules for the government of the members of said 
Local Union Xo. 77, which rules are arbitrary, unfair and 
unreasonable, and are not warranted by any provision of 
the constitution or by-laws of said International Union of 


Operating Engineers or of said Local Union Xo. 77, and 
the effect of which is to impede and prevent the plaintiff 
and other members of said Local Union Xo. 77 in earning 
a livelihood from their trade. For example, said defend¬ 
ant Charles E. Haury has stated that he will not permit 
any member of said Local Union Xo. 77 to seek or accept 
employment from any person, at any place, at any time, ex¬ 
cept through the mediumship of said defendant Charles E. 
Haury, and that employers of labor who desire the serv¬ 
ices of plaintiff or other members of said Local Union Xo. 

77 must call at the office of said defendant Charles E. Haurv 

• 


and deal with him concerning such employment. Said de¬ 
fendant Charles E. Haury has imposed fines upon 
7 members of said Local Union Xo. 77 for alleged vio¬ 
lations by them of his arbitrary rule aforesaid, and 
has threatened the membership of said local union with 
greater fines, amounting to as high as One hundred dol¬ 
lars, in case of future violations by them of said arbitrary 
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and unjust rule. The acts of said defendant Charles E. 
Haurv hereinbefore set forth have all been do'ne bv and 

+ i * 

pursuant to instructions given to him by the j defendant 
Arthur M. Huddell as president of said Injernational 
Union of Operating Engineers, and said acts ajid each of 
them are in violation and contravention of the constitution 
and laws of the International Union of Operating Engi- 


nherent in 
a usurpa- 


neers, and in violation of the by-laws and rights i 
them, of said Local Union Xo. 77, and constitute! 
tion of the duties of the various elected officers of said 
Local Union Xo. 77. 

15. The by-laws of said Local Union Xo. 77 provide that 

“The members of this local union shall assemble everv 

Monday evening at eight p. m., unless otherwisje ordered, 

for the transaction of their business.” Said j defendant 

Charles E. Haurv, acting bv direction of defendant Arthur 

M. Huddell, and without any warrant or authoritjv so to do, 

has refused to permit the members of said Local Union Xo. 

77 to assemble everv Mondav evening at eight Ip. m. for 

the transaction of their business, and has arbitrarily and 

without right ordered the members of said Local Union Xo. 

77 to meet for the transaction of their business dn the first 

and third Thursdavs of each and everv month. 

• * 

16. In the event that any member of said Lqcal Union 
Xo. 77 openly questions the authority of said defendant 
Charles E. Haurv or of the defendant Arthur M. Huddell 
to act in the manner hereinbefore complained qf, or pro¬ 
tests against any arbitrary or unjust action of sa^d defend¬ 
ants, or either of them, such member of said loc^l union is 
notified by the defendant Arthur M. Huddell I that said 

member has been suspended from membership in 
8 said union for such time as said defendant Arthur 

M. Huddell may determine. When so suspended, 
such member is deprived of all of the benefits of member¬ 
ship in said union, and also is unable to secure any em¬ 
ployment whatsoever at his trade upon any operation em¬ 
ploying organized labor, as said defendant Charles E. 
Haurv, acting under instructions from defendant Arthur 
M. Huddell, immediately upon receiving knowledge of such 
employment, notifies the employer that such member must 
be immediately discharged under penalties to isuch em- 
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plover of a strike of all organized labor employed upon said 
operation. 

17. Section 4 of the By-Laws of said Local Union Xo. 
77 provide that “There shall be established an Executive 
Board, to be composed of the President, Vice-President, 
Recording Secretarv. Financial Secretarv, Treasurer, Con- 
ductor, Guard and two members, who shall be appointed by 
the President." Oh or about the 18th day of February, 
1929, bv a motion dulv made, seconded and carried, at a 
regular called meeting of said Local l nion Xo. 77, the mem- 
bers thereof authorized said Executive Board of said local 
union to protect the right of said local union against the 
aggressions and arbitrary action of defendants Charles E. 
Haury and Arthur M. Huddell, by taking such action in the 
premises as said Executive Board should consider neces¬ 
sary, and thereafter said Executive Board determined to 
employ counsel for the purposes aforesaid, and appro¬ 
priated out of funds belonging to them in the treasury 
of said Local Union Xo. 77, the sum of Two hundred fifty 
($250.00) Dollars, with which to retain such counsel. There¬ 
after, and on or about the 15th day of April. 1929, at the 
dictation of defendant (diaries E. Haury, who himself was 
acting at the dictation of defendant Arthur M. Huddell, the 
members of said Local Union Xo. 77 were instructed and 
compelled to pass a resolution to the effect that they 
9 repudiated the action of said local union in employ¬ 
ing counsel as aforesaid: and thereafter defendant 
Charles E. Haury demanded of the members of said Execu¬ 
tive Board, of which plaintiff was a member, that they re¬ 
imburse said union the amount of said retainer under pen¬ 
alty of losing their status as members in good standing. 
Plaintiff has declined to comply with such demand, and 
avers that his refusal to comply therewith will subject him 
to further penalties and deprivation of rights by the defend¬ 
ants Huddell and Ilaurv, unless such action bv said de¬ 


fendants is enjoined by this Court. 

18. On, to wit, the 8th day of April, 1929, defendant 
Charles E. Haury, acting at the direction of Defendant Ar¬ 
thur M. Huddell as aforesaid, refused to permit the plain¬ 
tiff to act further as business agent of said Local Union 
Xo. 77. and took possession of the Studebaker automobile 
belonging to said Local Union Xo. 77 and by it assigned to 
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the use of its business agent, since which clalte plaintiff, 
without fault on his part, lias been deprived of his weekly 

salarv which he would have otherwise received as such 

•> 

business agent. Defendant Charles E. Ilaury has assumed 
to act, and is acting, as business agent for said Local Union 
No. 77. although never elected as such business! agent, and 
without any lawful right or authority so to do. j 

19. The sole purpose of defendant Arthur 31. Huddell, 
General President of the International Union of Operating 
Engineers, in maintaining defendant Charles EL Haurv as 
his personal representative in the charge of th<^ affairs of 
said Local Union No. 77 is to enable the said defendant Ar¬ 


thur M. Huddell to control unlawfully the actions of said 
local union and deprive its members of their Tights and 
property which they have by virtue of tlje constitu¬ 
te) tion and laws of the International Union of Operating 
Engineers, in order that said defendant (Arthur M. 
Huddell may impress his personal will upon (said Local 
Union No. 77 and the members thereof. | 

20. All members of said International Union (of Operat¬ 
ing Engineers pay dues to the local unions to ivhich they 
owe membership, and out of such dues each local hnion pays 
to the International Union of Operating Engineers a per 
capita tax of 75 cents per month for every member in good 
standing in such local union; out of said tax. 2.^ cents per 
member is put in a death-benefit fund, 3 cents p<jm member 
is put in a defense fund to be used in case of general strikes, 
lock-out, and so forth; and, in addition, each new member 

^ 7 i 

of said International Union of Operating Engineers upon 
joining a local union pays certain initiation fees jmd taxes; 
and all local unions are subject to assessments! that may 
be levied against them from time to time by thje Interna¬ 
tional Union of Operating Engineers to meet eijnegencies. 

21. The constitution and laws of the International Union 

I 

of Operating Engineers provide, among other things, for 
certain death benefits to be paid to the dependents of de¬ 
ceased members, the amounts being based upon (the dura¬ 
tion of their membership in the local union. 

22. Said International Union of Operating Engineers 
owns various sums of money and valuable property! subject to 
the payment of the benefits above enumerated anc{ for other 
purposes: and Local Union No. 77 has considerable sums 
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of money and valuable property available for the payment 
of benefits or donations to its members in case of sickness 
or inability to work or for other purposes of said local 
union. 

23. Plaintiff herein, as well as each of the other members 
of said Local Union Xo. 77, has a beneficial interest 

11 in the funds and property of said local union; and 
plaintiff's membership therein entitles him to specific 

benefits from said local union and from the International 
Union of Operating* Engineers; and he has valuable prop¬ 
erty rights in said organization: but because of his unlaw¬ 
ful suspension from membership as hereinbefore set torth, 
said property rights are seriously jeopardized and im¬ 
perilled, as the benefits aforesaid are only available tor, or 
due to, members of said organization in good standing. 

24. Defendant Charles E. Haury. as the personal repre¬ 
sentative of defendant Arthur M. I Liddell as president as 
aforesaid, and at the latter's instance and with his approval, 
has suspended from office, without right or authority so to 
do, certain dulv elected officers of said Local I nion Xo. 77, 
including the president thereof, and lias assumed to appoint 
to the office of president of said local union defendant Law¬ 
rence H. Kirk, who, while ostensibly assuming the title 
and duties of president of said local union, in fact is merely 
obeving the orders and directions of defendants Charles 
E. Haury and Arthur M. Huddell. and, as a mere puppet 
for said Charles E. Haury and Arthur M. Huddell. has as¬ 
sumed to conduct the affairs of said union as president in 
violation of law and the rights of the members thereof. 

25. Defendant Charles E. Haury has taken possession 

of the moneys and property of said Local Union No. 77, 

has suspended duly elected officers of said Local Union in 

charge of said money and property, and has substituted in 

place of said officers individuals selected by said Charles 

E. Haurv who will do his will and follow his instructions, 

thereby depriving the plaintiff and other members of said 

Local X”o. 77 of their vested rights in the monevs and 

* • 

property aforesaid and the control and management 
thereof. 

12 26. The Continued unlawful interference in the af¬ 
fairs of said Local Union Xo. 77 bv defendants 

Charles E. Haury, Arthur M. Huddell and Lawrence H, 
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Kirk, as hereinbefore set forth.,is working irreparable dam¬ 
age to said Local Union Xo. 77 and to the members thereof, 
in that it is depriving said members of their rights to con¬ 
duct their business with such local union in Accordance 
with the constitution and laws of the International Union 

i 

of Operating Engineers; and the threats of suspension of 
members of said Local Union Xo. 77 upon their| failure to 
obey the arbitrary directions of tlie defendants jaforesaid, 
or because of their protest against such arbitrary actions, 
operate to deprive such members of their rights and ben¬ 
efits in their local union and in the International Union of 
Operating Engineers without due process of la\v, and has 
deprived, and will continue to deprive, them of their oppor¬ 
tunity to obtain employment. 

27. Plaintiff brings this action on his own behalf as a 
member of said Local Union Xo. 77 and the duly elected 
and qualified business agent thereof, and on belialf of all 
other members of said Local Union Xo. 77 who are affected 
in like manner with the plaintiff by the unlawful super¬ 
vision. orders, directions and actions of defendants Arthur 
XL Huddell, Charles E. Haury and Lawrence Hj. Kirk, as 
hereinbefore set forth. Said defendant Lawrence H. Kirk 
has been requested, as assumed president of such Local 
Union X'o. 77, to take such action as will enable liim to per¬ 
form the duties of his office without interference from de¬ 
fendants Arthur XL Huddell and Charles E. Haury; but 
said defendant Lawrence H. Kirk has refused, and still re- 

i 

fuses, so to do, and has accepted such unlawful supervision 
and actions, and a demand upon said defendant to bring 
this action would be futile. 

28. The matters involved in this suit a lie of grave 
13 concern to all members of said Local Union Xo. 77 
and to the members of other local union's who are 
likewise being subjected to supervision and unlawful man¬ 
agement and control by representatives of |defendant 
Arthur XL Huddell as General President of saijd Interna¬ 
tional Union of Operating Engineers, and who Are threat¬ 
ened with the loss of valuable membership and property 
rights because of such illegal and improper actions by said 
defendants. Such members are very numerous and the 
names and addresses of a great majority thereof are un¬ 
known to plaintiff, nor can he ascertain same bt the exer- 
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cise of due diligence, for which reason it is impossible for 
him to bring them before this Court. 

29. Plaintiff is a linn believer in the principles ol* organ¬ 
ized labor; and therefore, because of his unlawful suspension 
from membership in said Local Union Xo. 77. which makes 
it impossible for him to secure employment with organized 
labor, and his unwillingness to seek employment except as a 
member of a labor organization, his ability to earn a liveli¬ 
hood has been practically cut off, and plaintiff and his 

familv are threatened with severe financial distress. 

•• 

30. The constitution, general laws, and rules of the In¬ 
ternational Union of Operating Engineers provide, in sub¬ 
stance, that an officer or member may appeal to the General 
Executive Board, through the general secretary-treasurer, 

from anv action of the local union, or from anv decision 

• 

rendered by the general president, and that the decision of 
such General Executive Board shall be final and binding 
until changed at a convention of said International Union 
of Operating Engineers. Plaintiff says that the members 
of the General Executive Board aforesaid are completely 
dominated in their actions bv defendant Arthur M. Hud- 
dell, and that during the past seven years, in every instance 
in which an appeal has been taken to said General 
14 Executive Board concerning any matter in which 
said defendant Arthur M. Huddell or his policies 
have been involved, the wishes, policies and actions of said 


Arthur M. Huddell have been upheld and sustained: a no 
that the plaintiff can obtain no relief whatsoever by such an 
appeal. He further says that the next convention of the 
International Union of Operating Engineers will not take 
place until the year 1932, and that the affairs of said Local 
Union Xo. 77 will be completely disorganized, and the rights 
of its members, including this plaintiff, irretrievably lost 
and destroyed, and plaintiff and other members of said 
Local Union X’o. 77 similarly situated to plaintiff will be 
utterly ruined, and their livelihood cut off pending action 
upon any appeal which plaintiff or such other members 
similarly situated with plaintiff could prosecute. 

Wherefore, the premises considered, and because plain¬ 
tiff is without remedy save in this Honorable Court, he 
prays as follows: 

PTrst: That process issue directed to the defendants 
Arthur M. Huddell, Charles E. Haury, International Union 


1 


H. E. FISH, ETC., VS. A. M. HUDDELL Ef AL. 13 

i 

of Operating Engineers, a voluntary association, and Law¬ 
rence II. Kirk, and each of them, requiring th^m to appear 
and answer the exigencies of this bill of comjplaint in ac¬ 
cordance with laws and the rules of this Court. 

Second. That the defendants Arthur M. Hudjdell, Charles 
E. Ilaury, International Union of Operating Engineers 
and Lawrence IT. Kirk and any and all agentsj representa¬ 
tives, attorneys and servants of said defendants, or either 
or any of them, be enjoined and restrained, both pendente 
life and permanently, from interfering and initermeddling 
with the business affairs of Local Union Xo. 77 find its man¬ 
agement so long as said Local Union Xol 77 is being 
15 conducted in accordance with the constitution and 
laws of the International Union of Operating Engi¬ 
neers and its own by-laws: from intermeddling with the 
private affairs of said Local Union Xo. 77: from; suspending 
or threatening to suspend, members of said Local Union Xo. 
77 from membership therein because of noncoiinpliance by 
said members, or any of them, with the orderjof said de¬ 
fendant (diaries E. Ilaury requiring them to seek and ac¬ 
cept employment only through him: from demanding re¬ 
payment from any member of said Local Unioji Xo. 77 of 
counsel fees lawfully appropriated and expen({ed by said 
union in and about the protection of its rights and the 
rights of the members thereof; from interfering with the 
property, funds, books, and effects of said Local; Union Xo. 
77; from appointing, attempting to appoint , or j continuing 
in office alleged officers of said Local Union Xo. 77. who were 
never elected to office in accordance with the constitution 
and by-laws: and from attempting to interfere \yith or con¬ 
trol the regular meetings for the transaction of business of 
said Local Union Xo. 77, as provided for in the by-laws of 
said local union, and/or from preventing or attempting to 
prevent plaintiff from obtaining or retaining employment 
at his trade. 

Third. That defendant Lawrence H. Kirk, a$ assumed 
president of said Local Union Xo. 77, be restrained and en¬ 
joined, both pendente Hie and thereafter permanently, from 
attempting or doing any act in connection with thje manage¬ 
ment of the affairs of said Local Union X"o. 77, j and from 
interfering with the duly elected president thereejf. 

Fourth. That said defendants, their agents, servants, em¬ 
ployees and attorneys, be required to surrender possession 
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to the duly elected officers of said Local Union Xo. 77 of the 
moneys, property, and effects of said Local Union 
16 Xo. 77: and that the acts of said defendants, or either 
of them, in suspending or attempting to suspend, the 
plaintiff herein from membership in said Local Union Xo. 
77, and in suspending or removing him from his office of 
business agent for such Local Union Xo. 77, be decreed to ho 


null and void. 

Fifth. That plaintiff may have such other and further 
relief as to the Court may seem reasonable and proper, the 
premises considered. 

IIEXRY E. FISH. 


TUGS. C. BRADLEY. 

P. H. MARSHALL. 

A1 f o me)fa f< >r PI a inf iff. 


District of Columbia, >•>*: 

Henry E. Fish, being first duly sworn, on oath says that 
he has read the foregoing: bill of complaint by him sub¬ 
scribed, and knows the contents thereof, and that he verily 
believes the facts therein stated to be true. 

ITEXRY E. FISH. 


Subscribed and sworn to before me this 13th day of July, 
1929. 

[seal. ] SARAH E. MORRIS, 

Xof ary Public. D. C. 

17 Substituted Amendment io Original Bill. 

Filed October 2, 1929. 

#;>!;# # if ♦ 

Comes now the plaintiff, Henry E. Fish, by leave of 
Court, and amends his original bill by adding 1 thereto, as 
sub-paragraph 14a, the following: 

The Constitution, General Laws and Rules of said Inter¬ 
national Union of Operating Engineers provide, with ref¬ 
erence to admission of members, as follows: 

Article XIV. 

“See. 8. Application for membership shall be referred to 
an investigating committee as to his character and qualifi- 
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cation as an operating’ engineer and said eomnjiittee must 
report not later than the next meeting, and, if the vote of 
the Local is favorable on admitting the candidate, he shall 
be notified to appear for initiation. If applicant tails to 
appear for initiation inside of two weeks after potified his 
application fee shall be forfeited, unless he give good rea¬ 
son and is granted more time. 

“Sec. 9. In voting on an applicant for membership the 
ball-ballot shall be used, and it shall require a majority vote 
of all present to reject a candidate. All member^ must vote 
or be counted with the majority/’ 

i 

Plaintiff was duly elected to membership in |said Local 
Xo. 77, in accordance with the provisions aforesaid, and 
continued to be recognized as a member in good standing 
thereof until, to wit, April 6, 19*29, when he received a let¬ 
ter from defendant Huddell, copy whereof is attached 
hereto as Plaintiff's Exhibit “A", and prayed !to be read 
and considered as part hereof. Thereafter, b 11 * to wit, 
April 8, 1929, defendant Ilaury, acting for anil with the 
approval of defendant Huddell, refused to pernjit plaintiff 
to participate in a meeting of said Local Xo. 77, and com¬ 
pelled plaintiff to leave the room wherein said meeting was 
conducted, and informed plaintiff that he was; suspended 
from membership in said Local Xo. 77. Plaintiff further 
avers that the following provisions appear in tjie by-laws 
of said Local Xo. 77, and in the Laws and Rules for the 
Government of Local Unions, coming under the ju- 
1S risdietion of said International Union, jthat is to 


Section 5, of Article 2, of the By-Laws of Local Union 
Xo. 77, provides as follows: 

“The Executive Board shall have the authority to sum- 

■ • 

mon any member before it to investigate questions concern¬ 
ing this Local Union, also to render such decisions as mav 

''-C ” • 

be required, pending a regular meeting of jthis Local 
L T nion.” 


Article G of said Laws and Rules for the Government of 
Local Unions coming under the jurisdiction of said Inter¬ 
national Union, provides as follows: 


i 
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“Section 1. A Local Union shall have the power to exer¬ 
cise the disciplinary measures over officers and members. 
Charges may be preferred again si any member ior viola¬ 
tion of the Constitution and By-Laws of the Local tor in- 
iurv to a brother member in word or deed, especiallv tor 
acts detrimental to the name of the Local, and conduct un¬ 
becoming a member. Local Unions shall not have power to 
trv General Officers. 

“Sec. 2. Any member must be charged and tried within 
the jurisdiction of the Local Union where the otiense was 
committed, and a copy of the verdict sent to the Local l nion 
of which he is a member. Any Local Union may suspend or 
expel a member by three-fourths vote of those present when 
the evidence is plain and the circumstances require imme¬ 
diate action. 

“Sec. .‘>. All charges must be preferred specifically in 
writing and signed by the complainant. When charges are 
preferred, they must be read by the "Recording Secretary 
at the meeting in which they are preferred. Recording 
Secretary will notify the defendant in writing, enclosing 
copy of charges, of date he must appear to plead to charges. 
The president at the time of the pleading shall set the date 
for trial. Both complainant and defendant must be pre¬ 
pared to proceed with the trial at tlie time set by the Presi¬ 
dent. By request of the defendant or complainant, post¬ 
ponement may be granted at the option of the President. 

“Sec. 4. "When charges are to be tried, the complainant 
and defendant may conduct their own cases or select coun¬ 
sel: said counsel must be a member of the International 
t T nion of Operating Engineers. After a full and impartial 
hearing, the President shall distinctly state the charge or 
charges and direct that all members in good standing shall 

vote—either guilty or not guiltv—by ballot, on the merits 

* • * • • 

of the case. Then* shall be three (b) tellers appointed: one 
hv the defendant, one by the complainant, and one by the 
President. A majority vote of those present shall be neces¬ 
sary to convict. After a verdict is rendered, the President, 
if the accused is found guilty, shall then prescribe the pen- 
altly to be imposed. A member has the right to appeal as 
prescribed by Section 1 of Article XV of the General 
Laws.” 
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Plaint ill avers that alt hough he has been subjected 
19 to 1 lie hues and penalties in the original jbill of com¬ 
plaint hen*in slated, and although he laps been sus¬ 
pended from membership in said Local Xo. TTj, as in said 
bill of complaint alleged (by reason of whichj suspension 
lie has been and now is, unable to earn a livelihood, or to 
procure any employment upon construction work under the 
control of organized labor) he was never summoned to ap¬ 
pear before, nor did he appear before, the Executive Board 

aforesaid, nor was anv decision rendered bv slaid Execu- 

• • 

tive Board concerning any alleged charges agaiiist plaintiff, 
nor have any charges in writing ever beep preferred 
against him, either before said Executive Boajrd, or said 

v “ r e l 

Local Union Xo. 77, or otherwise, nor has he evcjr been fur¬ 
nished with any copy of such charges, nor was hje ever noti¬ 
fied to appear or plead thereto, nor did plaintiff have any 
hearing whatsoever upon any charges, nor was! there ever 
any trial of plaint ill* upon any charges. 

Plaintiff further says that hi* has been infornjied and be¬ 
lieves, and therefore avers, that defendants claim to have 
been justified in their actions and conduct as ijn the orig¬ 
inal bill and this amendment thereto set forth,! under and 
by virtue of certain provisions of the Constitution, Gen¬ 
eral Laws and Hides of said International Uhion, which 
are as follows: 

“Article IV, Sec. 2. The General President shrill counter¬ 
sign all vouchers and checks for payment of moneys or for 
withdrawing funds from the bank. The General President 
shall have the power to appoint officers pro tdm, and all 
committees not otherwise provided for, and to deputize any 
member in good standing to perform anv of the duties of 

* * m * • i 

his office which time and distance may prevent! him from 
performing personally. lie shall have the direction and 
supervision of all Local Unions, with power "to suspend 
either individual members or officers for incompetency, 
negligence or failure in successfully carrying oujt their du¬ 
ties, and he shall designate the persons to fill thp places of 
officers or members thus suspended who shall conduct the 
affairs of the Local under his direction. He shalll be vested 
with the full discretionary power to issue chapters or to 
suspend the charter of any Local Union not complying with 
the rules and General Laws for the government of the In- 
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teriiational Union of Operating Engineers until such 
20 time as a hearing is had as provided in Article VII, 
Section 6, which hearing, if demanded bv the Local 
Union shall he had within thirty (30) days. 

‘die shall have full control of the work of the organiza- 
tion throughout the jurisdiction of the organization subject 
to the approval of the General Executive Board. He shall 
have power to appoint representatives in such localities as 
shall appear to be for the interest of the organization. The 
General President shall preside as chairman of the General 
Executive Board and shall make a full report to the said 
Board of the work in his office at least everv six months." 

‘‘Article XV, Sec’. 2. Local Unions or members have the 

right to appeal to the General Executive Board through the 

General Secretarv-Treasurer from anv decision rendered 

• • 

by the General President. The decision of the General Ex- 
cutive Board to be final and binding until changed bv a con- 
vent ion.'’ 

“Article VIT, Sec. 7. The General Executive Board shall 
vote upon all questions coming before them at their regular 
or special meetings and shall keep minutes of their meet¬ 
ings, and a copy of these minutes shall be sent to all Locals 
within thirty (30) days after adjournment. Cases that are 
submitted to the General Executive Board between sessions 
shall be entered in a book to be known as the Case Book, 
and each case shall be numbered, and the members of the 
General Executive Board may vote upon these cases by 
mail, telegraph, or long distance telephone, and their votes 
shall be recorded in the Case Book." 


Plaintiff has been advised, believes and avers that the 
provisions last above quoted afford no justification for the 
acts and conduct of defendants of which plaintiff complains, 
and he further avers that he has not been incompetent or 
negligent, nor did he fail in successfully carrying out his 
duties as business agent of said Local Union No. 77; and he 
submits that nothing in the Constitution, General Laws and 
Rules of said International Union last above quoted author¬ 
izes or empowers the General President of said Interna¬ 
tional Union to suspend a member of a local union. 

Plaintiff has been credibly informed and believes, and 
therefore avers, that after he was compelled to leave 
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21 the meeting* of said Local as hereinbefore set forth, 
motion was duly made and seconded tliatj said Local 
appeal to the General Kxecutive Hoard from tlje action of 
said ITaury in declaring plaintiff under suspension and re¬ 
fusing him to participate in the affairs of said Local; that 
said motion was amended to provide that said Iljuiry should 
first be instructed to intercede on behalf of plaintiff with 
defendant Huddell, and thus endeavor to have plaintiff's 
alleged suspension vacated, and that, as amended, said 
motion was put to a vote and carried; that thereafter, and 
at the next meeting of said Local Xo. 77, saidillaurv de- 
dared that the action of said Local Xo. 77 as aforesaid was 
out of order, and that he refused to recognize s;|me. 

Plaintiff further amends Ids original bill of complaint 
herein by adding to paragraph 20 thereof the following: 

Plaintiff has no knowledge of any meeting <j>f the said 
General Executive Board at which was considered the mat¬ 
ter of plaintiff's suspension, as set forth in the original 
bill and this amendment thereto, and plaintiff presented no 
such matter, nor was he ever notified to appear before said 
Executive Board and there nresent Ids side of any such con- 

A 4 

troversv. 

HENRY E. FISH. 

THOS. C. BRADLEY, | 

P. H. MARSHALL, j 

Attorneys for Plaintiff. 

\ 

i 

District of Columbia, nn: 

Henry E. Fish, being first duly sworn, on oatlj says that 
he has read the foregoing amendments to the original bill 
of complaint filed herein by him, and knows the contents 
thereof, and that he verily believes the facts therein stated 
to be true. 

HEXRY EL FISH. 


Subscribed and sworn to before me this 28th day of Sep¬ 
tember, 1929. j 

[seal.] RUTH C. ROYTE, 

Notary Public , D. C. 


i 
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Plaintiff's Exhibit “A”. 


Letterhead of International Union of Operating Engineers. 

Washington, 1). C., April 6, 1929. 

Mr. H. Fish, 

Bus. Agt. Local =77, 

919 H St. X. W., 

Washington, D. C. 

DEAR S III A N D BROT LiER : 

You are hereby notified bv me as General President of 
the International Union of Operating Engineers and in ac¬ 
cordance with Article IV of the constitution that you are 

% 

hereby suspended as business agent of Local Union #77 

for failure to carry out instructions and orders issued bv me 

• * 

as General President, and you are hereby further sus¬ 
pended from membership in Local Union #77 for a period 

of one vear, this order to take effect at once. 

* 

With kindest regards, I am, 

Fraternally yours, 

(Signed) A. M. HUDDELL, 

General President. 
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Motion to Dismiss Amended Bill. 
Filed October 5, 1929. 


* 


* 


Come now the defendants by their attorneys, James S. 
Easby-Smith and Francis W. Hill, Jr., and move to dismiss 
the bill of complaint exhibited against them in the above 
entitled cause, as amended by “Substituted Amendment to 
Original Bill” hied herein on October 2nd, 1929; and as 
grounds of this motion say: 

1. That the matters and things complained of in said 
amended bill constitute and are matters of internal govern¬ 
ment, administration and discipline of a certain voluntary 
unincorporated association and are to be settled and deter¬ 
mined according to the laws of said association and by 
the tribunals erected and established within said associa¬ 
tion for that purpose. 

2. That said amended bill shows upon its face that there 
is allowed to the plaintiff, under the laws, rules and regu- 
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lations of said voluntary association and within said asso¬ 
ciation, a right of appeal for the redress of the alleged 
wrongs and grievances complained of and that! the plain¬ 
tiff has not availed himself of such right of appeal. 

3. That the matters complained of in said amended bill 
are not a proper subject for review in this Court. 

4. That the plaintiff has not in and by his saijd amended 

bill stated such a case as entitled him to relief jin a Court 
of Equity. | 

JAMES S. EASBY-SMITH, 
FRANCIS AY. HILL, Jr.' 

Attorneys for Defendant. 


24 Thomas C. Bradley, Esq., 
Evans Building, and 
P. H. Marshall, Esq., 

Attornevs for Plaintiff: 


Please take notice that the foregoing Motion to Dismiss 
the Amended Bill of Complaint in the above entitled cause 
will be for hearing on Friday, October 11, 19129, at ten 

o'clock A. M. or as soon thereafter as counsel mav be 

* 

heard. 

October 4, 1929. j 

JAMES S. EASBY-SMITH, 
FRANCIS AY. HILL, Jr.,1 

Attorneys for Defendant. 

i 

Memorandum of Court. 

Filed November 9, 1929. j 


* * # * * * * 

The defendants move to dismiss an amended bill filed 

after the first bill had been dismissed bv another Justice 

* 

of this Court. The fundamental objection to the first bill 
was that it appeared that the plaintiff had not exhausted or 
even attempted to pm sue the remedies within the organiza¬ 
tion afforded by its constitution, by-laws, etc. Tfie amend¬ 
ment has not, in my opinion, cured that objection and ac- 
cordinglv the amended bill must be dismissed, j 

ALFRED A. AA t HEAt, 

Justice. 


November 9, 1929. 
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Order Dismissing Amended BUI of Cow pi and, icitli Leave 

to A wend. 

Filed November 14, 1929. 

** »c s* & $•* # ** 

This cause came on to be heard upon the bill of com¬ 
plaint herein as amended October *2, 19*29, and the 

25 motion to dismiss the same, upon consideration 
whereof, and of the argument of counsel, it is ad¬ 
judged. ordered and decreed bv the Court, this 14th dav of 
November, 19*29, that said motion to dismiss be, and the 
same hereby is, granted and that said amended bill be, and 
the same hereby is dismissed: and that plaintiff have leave 
further to amend said bill of complaint, if so advised, 
within five days from the date of this order. 

ALFRED A. WHEAT, 

Justice. 

In open Court the Plaintiff elects to stand upon his 
Amended Bill of Complaint, and from the foregoing decree 
notes an appeal to the Court of Appeals of the District of 
Columbia, and the Court thereupon fixed the cost bond on 
appeal in the sum of $100.00 or in lieu thereof a deposit of 
$50.00 in cash; this 14th day of November, 19*29. 

ALFRED A. WHEAT, 

Justice. 

Satisfactory as to form. 

J. S. EASBY-SMITH, 

Attorney for Defend ants. 

P. H. MARSHALL, 

Of Counsel for Plaintiff. 

Momoraudu m. 

December 2, 1929.—Undertaking ($100) on appeal ap¬ 
proved and filed. 

26 Plaintiff's Assignment of Error. 

Filed December 30. 1929. 

* * * * * * # 

The plaintiff, Henry E. Fish, by his attorneys, hereby 
assigns as error coinmil ted herein by the Supreme Court of 
the District of Columbia the following: 
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1. In sustaining defendant's motion to idismiss tlie 
original bill of complaint as amended by substituted amend¬ 
ment thereto. 

2. In entering a decree herein dismissing da id original 
bill as amended as aforesaid, upon tin* grounds stated in 
said motion to dismiss, or any of said grounds.; 

3. In adudging that the matters and things complained of 
in said original bill as amended, constitute and!are matters 
of internal government, administration and discipline of a 
certain voluntary unincorporated association and are to be 
settled and determined according to the laws <jf said asso¬ 
ciation and by the tribunals erected and established within 
said association for that purpose; and in dismissing* said 
original bill as amended, upon this ground. 

4. In adjudging that said original bill as amended shows 
upon its face that there is allowed to the plaintiff, under the 

laws, rules and regulations of said voluntarv! association 
. . . . . . * | 
and within said association, a right of appeal] for the re¬ 
dress of the alleged wrongs and grievances complained of, 
and that plaintiff has not availed himself of sijich right of 
appeal; and in dismissing said original bill ;jis amended 
upon this ground. 

5. In adjudging that the matters complained of in said 
original bill as amended, are not a proper subject for re¬ 
view in said Court, and in dismissing said bill as amended 

upon this ground. j 

27 6. In adjudging that plaintiff has not; in and by 

said original bill as amended, stated sucili a case as 
entitles him to relief in a Court of equity, and ini dismissing 
said original bill as amended upon this ground, j 

Tiios. c/bradley, 

P. II. MARSHALL, 

A ttoni eys fo r j PI ain t i ff. 

! 

i 

Designation of Record. 

I 

Filed December 30, 1929. I 


* 


The Clerk will please prepare transcript of record on ap¬ 
peal to the Court of Appeals in the above entitled cause, to 
include the following: 

1. Original bill of complaint. 


i 
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2. Substituted amendment to original bill of complaint 
filed in the above cause on October 2, 1929. 

3. Motion to dismiss bill of complaint as amended. 

4. Decree granting above motion and dismissing bill; 
notation of appeal in open Court and fixing of undertaking 
thereon. 

5. Memorandum of tiling and approval of cost undertak¬ 
ing on appeal. 

6. Assignments of error. 

7. This designation. 

THOS. C. BRADLEY, 

P. II. MARSHALL, 

Attorneys for Plaintiff. 

28 Supreme Court of the District of Columbia. 

United States of A medic a. 

District of Columbia , s$: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 27, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause Xo. 7)0038 in Equity, wherein Henry E. 
Fish, individuallv, &c. is Plaintiff and Arthur M. Iluddell, 
individually, &c. et al. are Defendants, as the same remains 
upon the tiles and of record in said Court. 

In Testimonv whereof I hereunto subscribe mv name and 

• i • 

affix the seal of said Court, at the City of Washington, in 
said District, this 3rd dav of Februarv, 1930. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5148. Henry E. Fish, etc*., appellant, vs. 
Arthur M. Iluddell, et al. Court of Appeals, District of 
Columbia. Filed Feb. 11, 1930. Henry W. Hodges, Clerk. 
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DISTRICT OF COLUMBIA. 

January Term, 1930. 


No. 5148. 


HENRY E. FISH, Individually and as a Member of and 
The Duly Elected and Authorized Business Agent 
for Local Union No. 77, etc., Appellant, 

vs. 

ARTHUR M. HUDDELL, Individually and as General 
President of the International Union of Operating 
Engineers, et ah, Appellees. 


BRIEF OF APPELLEES. 


STATEMENT. 

It being considered that the appellant’s statement of 
facts is not sufficiently full or complete the appellees 

i 

desire to amplify the facts of the case as stated by 
appellant. 

The complaints of the appellant, hereinafter referred 
to as the plaintiff, briefly stated, are: 

(1) That plaintiff who was business agent of Ljocal 
Union No. 77 of Washington, D. C. (being one of the 
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local unions forming a component and integral part of 
the International Union of Operating Engineers), was 
removed as business agent by the General President, 
appellee Huddell, hereinafter referred to as defendant 
(R.6). 

(2) That plaintiff, who was a member of Local 
Union 77, lias been suspended as a member by the Gen¬ 
eral President, defendant Huddell (R. 5); the suspen¬ 
sion to continue for one year from April 6,1929 (R. 6). 

(3) That by reason of his unlawful suspension his 
valuable rights to death benefit funds will become im¬ 
periled (R. 10). 

(4) That defendants are unlawfully interfering with 
the management of Local Union 77 (R. 10), and 
are working irreparable damage to said Local Union 
77 (R. 11). 

There are about 90 members of Local Union Xo. 77 
(R. 3), and though plaintiff claims to bring this suit, 
individuallv, and as a member of and the duly elected 
and authorized Business Agent for Local Union Xo. 77 
of the International Union of Operating Engineers on 
behalf of himself and all other members of said Local 
Union Xo. 77 of the International Union of Operating 
Engineers similarly situated, yet no other member 
joined as a party plaintiff or sought leave to intervene; 
and no authority to bring the suit on behalf of the 
Local Union is claimed. 

It is alleged that on June 25, 1928, the Local Union 
elected the plaintiff its business agent (R. 4), and that 
on January 14, 1929, it was voted that the plaintiff be 
continued in this office for five years (R. 5); it also 
appears that the By-Laws of Local Union Xo. 77 pro¬ 
vide that there shall be elected annuallv, unless other- 
wise provided, a member of said Local Union as busi¬ 
ness agent (R. 4). It is not alleged that the Local 
Union had authority to continue the plaintiff in office 
for a period of five years or for any period longer than 

one vear. 

* 



The Constitution of the International Union qf Op¬ 
erating Engineers, which is an unincorporated volun¬ 
tary trades union association, specifically givejs the 
General President the power to appoint representa¬ 
tives in such localities as shall appear to be for the in¬ 
terest of the organization (R, 5), and it follows th^t the 
appointment of defendant Haury as such representa¬ 
tive by the General President was lawful. 

Defendants* motion to dismiss the original bil|l was 
sustained, and plaintiff filed an Amendment to Original 
Bill (R. 14). Attached to this as an exhibit, is a letter 
dated April 6, 1929, from defendant, A. M. Huddell, 
General President of the International Union of Op¬ 
erating Engineers, addressed to the plaintiff, giving 
the plaintiff notice that in accordance with Article IV 
of the Constitution, he is suspended as business agent 
of Local Union No. 77 for failure to carrv out instruc- 
tions and orders issued bv the General President and 

* i 


that he is suspended as a member of Local Union No. 
77 for a period of one year (R. 20). 

Section 2 of Article IV of the Constitution provides 
as follows: 


“The General President shall countersigh all 
vouchers and checks for payment of moneys of for 
withdrawing funds from the bank. The Geheral 
President shall have the power to appoint officers 
pro tern, and all committees not otherwise pro¬ 
vided for, and to deputize any member in £ood 
standing to perform any of the duties of his office 
which time and distance may prevent him from 
performing personally. He shall have the direc¬ 
tion and supervision of all Local Unions, with 
power to suspend either individual member^ or 
officers for incompetency, negligence or failure in 
successfully carrying out their duties, and he shall 
designate the persons to fill the places of officers 
or members thus suspended who shall conduct! the 
affairs of the Local under his direction. He shall 
be vested with the full discretionary power to issue 
charters or to suspend the charter of any Local 
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Union not complying with the Rules and General 
Laws for the government of the International 
Union of Operating Engineers until such time as 
hearing is had as provided in Article VII, Section 
6, which hearing, if demanded by the Local Union 
shall be had within thirty (30) days. 

“He shall have full control of the work of the 
organization throughout the jurisdiction of the 
organization subject to the approval of the Gen¬ 
eral Executive Board. He shall have power to 
appoint representatives in such localities as shall 
appear to be for the interest of the organization. 
The General President shall preside as chairman 
of the General Executive Board and shall make a 

i 

full report to the said Board of the work in his 
office at least every six months.’’ (Rec. 17-18.) 

Section 2 of Article XV provides for the right of 
appeal, and is as follows: 

“Local Unions or members have the right to 
appeal to the General Executive Board through 
the General Secretarv-Treasurer from anv de- 

i _ * 

cision rendered by the General President. The 
decision of the General Executive Board to be final 
and binding until changed bv a convention.’’ 
(R. 18.) 

The defendants filed a motion to dismiss the 
Amended Bill of Complaint (R. 20), and this motion 
was granted. The memorandum of the Court sustain¬ 
ing this motion states as follows: 

“The defendants move to dismiss an amended 

bill filed after the first bill had been dismissed bv 

* 

another Justice of this Court. The fundamental 
objection to the first bill was that it appeared that 
the plaintiff had not exhausted or even attempted 
to pursue the remedies within the organization 
afforded by its constitution, by-laws, etc. The 
amendment has not, in my opinion, cured that ob¬ 
jection and accordingly the amended bill must be 
dismissed.” (R. 21.) 

After the plaintiff was suspended as a member of 
Local Union 77 and as its business agent, he failed to 
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appeal from the order of the President to the General 
Executive Board, as was his right as provided by Sec¬ 
tion 2 of Article XV, supra. 

i 

i 

ARGUMENT. i 

! 

CONTENTIONS OF APPELLANT. 

I 

i 

It is contended by the plaintiff that: 

1. He has been deprived of rights of property!; 

2. The authority claimed bv the President to suspend 
a member must be construed to require a hearing, and 
that unless so construed, it is void; 

3. The plaintiff was not given a hearing, and there¬ 
fore his removal from office and suspension as a mem¬ 
ber were void; 

4. An appeal within the order would afford plaintiff 
no relief; 

5. The General President does not have authority to 
“ designate the persons to fill the places of officers or 
members thus suspended,” for this is in conflict! with 
the power of the local union to be the sole jud^e of 
admissions to membership. 

CONTENTIONS OF APPELLEES. 

• I 

On the other hand, the defendants contend that :j 

1. The matters complained of are matters of internal 
government of an unincorporated voluntary association 
and are to be settled and determined according tp the 
laws of said association and by the tribunals estab¬ 
lished for that purpose; 

2. There is allowed to the plaintiff by the rulqs of 

said association a right of appeal for the redress of the 
alleged wrongs and that the plaintiff has not aviiled 
himself of such right of appeal; j 

3. The plaintiff is not entitled to relief in a Couft of 

Equity. ‘ i 
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DISCUSSION OF APPELLANT’S ARGUMENTS 

AND AUTHORITIES. 

To support his argument that the plaintiff has been 
deprived of rights of property, and is therefore en¬ 
titled to relief in a Court of Equity, he cites the case 
of Beasley et al. vs. Mutual Housing Company, Inc. et 
al., 58 W. L. R. 251. The relevancy of this case is not 
apparent. There the plaintiffs filed suit as stock¬ 
holders, alleging that the officers of the defendant cor¬ 
poration were using the same solely for their personal 
benefit, had control of it, etc. It was held that as the 
corporation was a foreign corporation, the Court did 
not have jurisdiction to inquire into and regulate its 
internal affairs. Certainly this holding does not sup¬ 
port the contention of the plaintiff. 

To support his contention that the authority claimed 
by the President to suspend a member must be con¬ 
strued to require a hearing, the plaintiff cites, among 
other cases, that of Grand Grove, etc. vs. Garibaldi 
Grove (Calif.), 38 Pac. 947. The facts and the rules of 

the Association in that case are totallv different from 

% 

those in the instant case. There, the Grand Grove of 
the United Ancient Order of Druids of California 
brought suit against the Garibaldi Grove No. 71, to re¬ 
cover funds held by the Local Grove, upon the theory 
that the United Order had suspended the local, and 
that, upon such suspension, the rules of the organiza¬ 
tion provided that the local should forfeit its assets to 
the United Order. Section 15 of the Druids Consti¬ 
tution provides that when any subordinate grove shall 
violate the terms of its charter, etc., 

“ charges thereof may be preferred in writing to 
the grand grove and that a copy thereof shall be 
furnished to the grove complained of and notice 
when and where to appear for trial.” 

The same section provides that during recess of the 
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Grand Grove, the Noble Grand Arch may suspenid an 
offending grove. 

The Grand Arch suspended the Garibaldi Grove; the 
United Grove then brought suit against the Local 
Grove; judgment was entered for the plaintiff anp the 
defendants appealed. The California Court of Appeals 
construed Section 15 of the Constitution, supra , to give 
to the Grand Arch, during recess of the Grand Grove, 
the same authority to suspend a subordinate grove as 
it has, to wit, upon charges being preferred, a !copy 
thereof being given to the subordinate grove and notice 
to appear for trial; and, as charges were not preferred, 
no notice was given to the subordinate grove of any 
complaint and no opportunity to be heard was afforded, 
held that the Grand Arch exceeded his authority! and 
the suspension was a nullity. This case gives no sup¬ 
port to the plaintiff, but on the contrary support^ the 
position of the defendants. The Court at p. i 948, 
stated: 

“The articles of association, or the constitution 
and by-laws of a benevolent or social organization, 
are in the nature of the terms of contract which the 
members thereof have entered into and foil the 
violation of any of these terms the articles them¬ 
selves ordinarily provide a penalty and the mode 
of its enforcement, as well as a tribunal vjhich 
shall determine whether the penalty has beep in¬ 
curred. ’ ’ 

i 

i 

The Court further stated, p. 949: j 

“The finding of the Court that Garibaldi Gtove 
was in reality an offending grove, and that there 
was sufficient ground for its suspension, doe^ not 
remedy the defect. The jurisdiction to deterijnine 
this fact was by the rules of the order conferred 
upon the noble grand arch, and, as his determina¬ 
tion of that fact under those rules could not be re¬ 
viewed by the Court, neither could his suspension 
of a grove in violation of the rules be validated by 
any judgment of the Court/’ 


i 
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Plaintiff also cites the case of Wachtel vs. Society, 
84 N. Y., 28. 

This case is easily distinguished from the case at bar. 
There the suit was brought by the administratrix of 
David TTachtel against the association to recover upon 
a benefit certificate. The defense was that the de¬ 
ceased, prior to his death, had been expelled for non¬ 
payment of dues. The by-laws provided that the Sec¬ 
retary shall give to each member who is six months in 
arrears written notice calling his attention to the fact 
that he shall be stricken from the roll in case he does 
not pay his dues in 30 days. The deceased was in 
arrears, but no notice was given to him. The court 
held that as the by-laws provided for the giving of 
above mentioned notice, the member was entitled to 
such notice, and that his suspension without such notice 
was a nullitv. This is a totallv different case from the 

•> V 

one under consideration. 

The case of Fritz vs. Muck, 62 How. Pr. Reports 
(X. Y.) 69, cited by the plaintiff does not support his 
contention. There the purpose of the association was 
to promote Christianity and to aid members in sickness. 
Plaintiff, a member, notified the association that he was 
ill and some sick payments were thereafter made. 
Later the association adopted a resolution expelling 
the plaintiff “on account of being falsely sick,” and 
claimed that he forfeited all rights. The member 
brought suit seeking to be restored to his rights as a 
member and to have the association account to him for 
the payments due as a result of his sickness. Before 
making the statement quoted in the plaintiff’s brief 
the Court commented upon the fact that the member 
had no means of obtaining relief within the society. 
In the case at bar the plaintiff has not exhausted his 
rights within the Union. 

In the case of E. R. D. vs. Bavarian, etc., 34 X. W., 
555, cited by the plaintiff, the member was tried, found 
guilty and fined; he refused to pay the fine and' was 
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i 
i 

I 

i 

i 
i 

ordered suspended. The Court held there wks no 
authority for the imposition of the fine, and therefore 
the order suspending the member for failure tp pay 
the fine was invalid. The Court did state that thejmem- 
ber was entitled to a copy of the charges. 

The Court in the case of Knights of the KulKlux 
Klan vs. Francis, 249 Pac. 539, cited by plaintiff, spe¬ 
cifically states that there is no provision of the consti¬ 
tution or by-laws which authorizes the suspension of a 
subordinate lodge without notice to it or withput a 
hearing and a determination of the truth of the charges 
assigned. 

The next case cited by plaintiff is Cotton Janimers 
& Longshoremen’s Assn. vs. Taylor, 56 S. Wj 553. 
There the Court in granting relief to the member 
stated that as there was no by-law as to the method of 
expulsion, there was no contract binding the mdmber 
and that in the absence of such a by-law and contract, 
the order of expulsion was unreasonable. 

The foregoing cases are cited by the plaintiff to sup¬ 
port his contention that the suspension of the plaintiff 
without written charges, notice and hearing was Ivoid. 
It is respectfully submitted that the foregoing analysis 
of said cases clearly demonstrates the facts and the 
by-laws in each and every of said cases are totally dif- 
ferent from those in the instant case. Here therp is a 
specific authorization to do that which was done-fthat 
is the member entered into a contract with the IJnion 
agreeing that he would be subject to suspension ifi the 
manner provided by Section 2 of Article IV of the 
Constitution and it was pursuant to this authority that 
the member was suspended by the General President. 

The plaintiff, having assumed that he has established 
that the expulsion was unlawful, then proceeds t|o at¬ 
tempt to sustain his next proposition, to wit, thkt he 
was not required to pursue his remedy within the o5*der. 
To support this proposition, the plaintiff cites Ajbdon 
vs. Wallace, 165 N. E. 68. This case is not in point, 


! 

i 
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as a brief statement of the Court will indicate. The 
Court, p. 70, stated: 

4 4 Such Grand Chief Engineer at no time here in¬ 
volved had the power under the rules and consti¬ 
tution of said organization to accomplish the ex¬ 
pulsion or suspension of a member of the brother¬ 
hood himself or by a local division without prefer- 
ing charges against such member and without a 
trial and conviction of him by his division. ” 

Plaintiff also cites in support of the last mentioned 
proposition of law, the case of Barbrick et al. vs. Hud- 
dell et al., 139 X. E. 629. In that case proposal had 
been made to amalgamate two local unions, and the 
General Executive Board agreed to this, provided both 
locals would surrender their charters and a new charter 
be issued; one local would not agree to this, and the 
General President instructed the General Secretarv 
that the charter be revoked. The Court found that the 
Executive Board had no power to revoke the charter 
except as authorized by the constitution—only for vio¬ 
lation of the constitution and rules of the International, 
and as the revocation was not predicated upon any 
such violation, it was void. 

In the case of Rueb et al. vs. Behder et al., 174 Pac. 
992, cited by the plaintiff, it will be noted that the Court 
(Appellant’s Brief, top of page 16), states in effect 
that the judgment of the local tribunal is regarded as 
null and void when it has no jurisdiction 4 4 for want of 
notice to the member expelled.” There the by-laws 
and constitution required the filing of charges, inves¬ 
tigation by a committee, furnishing the accused with 
copy of charges, etc., none of which was done. This 
case in fact supports the position of the defendants, 
for it holds: 

“The constitution and bv-laws of such a volun- 
tary association constitute the contract between 
the member and the association and govern and 
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limit the rights and liabilities of the member* and 
association.” 


In the case of Fritz vs. Knaub, 103 N. Y. S. 1003, 
cited by the plaintiff, it was held that the redress pro¬ 
vided for in the organization was not adequate, as the 
next meeting of the International Division, which -\yould 
hear the appeal would not take place until about two 
years. In the instant case the appeal from the Order 
of the General President is to the General Executive 
Board and Section 7 of Article VII of the Constitution 
provides for a speedy and prompt hearing (R. 18!). 

The same reason for the intervention of the dourt 
existed in the case of Brown vs. Independent Orders 
of Foresters, 176 N. Y. (Ct. of Appeals) 132, the |iiext 
session would not be held for two years and then at 
Los Angeles. 

In the case of Weiss vs. Musical Union, 42 Atl.|118, 
the charter of Union did not provide for the expulsion 
of a member. 

Wilcox vs. Royal Arcanum, 210 N. Y. 370, is nbt in 
point. There the member was expelled, he appealed 
to the Supreme Council and the order was affiribed; 
thereafter the member instituted mandamus proceed¬ 
ings to compel his reinstatement and during the pen¬ 
dency of these proceedings he died. The member’s 
widow instituted suit against the association seeking 
to recover on the benefit certificate and it was this suit 
the court had under consideration. The member had 
exhausted his right of appeal within the organization. 
The Court held that the members of the Supreme Coun¬ 
cil were disqualified. 

The case of Simons vs. Berry, 240 N. Y. 463, is like¬ 
wise not in point. The opinion of the Court waq de¬ 
livered by Judge Cardozo, and he specifically states 
that the member was subject to expulsion only Upon 
written charges and after a hearing and notice, thait no 
charges vrere made and no hearings was given and 
further: 


i 

i 
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4 4 So far as the complaint shows there is no pro¬ 
vision in the constitution or the by-laws whereby 
plaintiff has a remedy by appeal to any organ 
within the association.” 

It is respectfully submitted that the foregoing cases 
which the plaintiff cites and relies upon to support his 
last mentioned proposition, to wit, he is not required 
to pursue his right of appeal within the association, do 
not support such a proposition, and in each case one 
of three conditions existed, 1st, either the organiza¬ 
tion did not provide for an appeal, or if so, then the 
provision was inadequate or unreasonable; or 2nd, 
the acts complained of were absolutely void, that is, 
were not authorized bv the constitution or bv-laws; or 
3rd, the members of the Supreme Council were found 
to be disqualified. The last mentioned alternative is 
not indeed ah exception for there the member in fact 
did appeal to the Supreme Council. None of these con¬ 
ditions exist in the instant case. 

ARGUMENT FOR APPELLEES. 

Did the constitution of the International authorize 
the General President to suspend a business agent and 
a member without first preferring charges against said 
member and affording him an opportunity of a trial? 
Article 6 of the Laws and Rules for the government of 
Local Lhiions provides: 

“A Local Union shall have the power to exercise the 
disciplinary measures over officers and members. 
Charges may he preferred against any member for vio¬ 
lation of the'constitution and by-laics of the Local , for 
injury to a brother member in word or deed, especially 
for acts detrimental to the name of the Local, and con¬ 
duct unbecoming a member. Local Unions shall not 
have power to try General Officers.” (Italics supplied.) 
(R. 16.) 

Section 2 provides that a member (of a Local Union) 
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must be charged and tried within the jurisdiction of 
the Local Union where the offense was committed. 
From the foregoing two sections it is clear that jwhen 
it is the intention of the Association that a member be 
entitled to have charges presented and a trial, itj uses 
words which clearly give this right; and this right is 
limited to trials bv Local Unions for violations 6f the 

i j 

by-laws of Local Unions. 

Section 2 of Article IV, supra, defines the authority 
of the General President, and among other things, 
states: 

“He shall have the direction and supervision of 
all Local Unions, with power to suspend either 
individual members or officers for incompetbncy, 
negligence or failure in successfully carrying out 
their duties, and he shall designate the persons to 
fill the places of officers or members thus j sus¬ 
pended, who shall conduct the affairs of the Local 
under his direction. * * *” j 

I 

There are no words used in this section which would, 
even if standing alone, indicate that charges are l!o be 
preferred, notice given and a trial be had under the cir¬ 
cumstances of the case at bar; but, reading this section 
with the foregoing sections, it is clear beyond question, 
that there was no such intention. It may be argued 
that this gives to the President great power and prac¬ 
tically makes him a Czar. This may appear, in part, 

to be true. But it is bv the will and wish and votes of 

* 

the members of the organization that the rule exists; 
and one who becomes a member, accepts his member¬ 
ship subject to the conditions imposed by the organ¬ 
ization, and indeed by himself. Further, the consti¬ 
tution gives the member the right of a prompt appeal 
from the order of the President to the General Execu¬ 
tive Board. See Section 2, Article XV, and Section 7, 
Article VII (R. 18). | 

An association has the power to establish,rules hnd 
regulations by which its members shall be governed 
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and to create and vest tribunals with the power of gen¬ 
eral supervision over its affairs; and when this is done, 
members are precluded from attempting to seek the in¬ 
tervention of civil courts without at least first exhaust¬ 
ing their rights and remedies within the organization. 

Cases in point are Hickey vs. Baine, and Murray vs. 
Baine, 195 Mass. 446. There the Court stated: 

“The rights of all the members of this voluntary 
associatidn must be settled according to the pro¬ 
visions of the constitution which they have adopt¬ 
ed. Reynolds vs. Roval Arcanum, 192 Mass. 150. 
Accordingly, before the petitioners can invoke the 
aid of the courts to secure them in the offices to 
which thev severally claim to have been elected, it 
must be shown that thev have exhausted the rem- 
edies available to them within the association and 
according to its rules. Oliver vs. Hopkins, 144 
Mass. 378; Karcher vs. Knights of Honor, 137 
Mass. 368; Chamberlain vs. Lincoln, 129 Mass. 70. 
The general inspectors of elections have counted 
and passed upon the ballots cast at the election at 
which the petitioners claim to have been elected 
and have made a majority and minority report 
thereof. The General Executive Board have 
passed upon these reports and have ordered a new 
election. The power of the hoard to take this 
action under the circumstances of these cases is 
disputed and has been argued with much learning 
and at considerable length. But we have not found 
it necessary to pass upon this question; for if the 
actioyi of the hoard was wrong whether because 
they had no jurisdiction of the question or because 
they took an erroneous view of either the law or 
the facts, there was a further remedy open to the 
petitioners under the coyistitution by appeal under 
section 106 to a convention to be held under section 
106 . It is impossible to read this constitution 
without seeing plainly that it was intended and 
purported to supply a full system of government 
by 'which the rights of all of its members and the 
rights and duties of all of its officers among them¬ 
selves should be determined and regulated under 
the management and control of the general exec- 
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utive board which, according to section 8 i$ to de¬ 
cide all questions of usage wherein the i consti¬ 
tution is silent, but with a final and complete con¬ 
trol in a convention to be held subject to a| desire 
of a majority of the local unions in June of each 
year or at any other time, upon vote of ;such a 
majority. In our opinion , according to the de¬ 
cisions above cited , it was the duty of the petition¬ 
ers to exhaust their remedy by appeal to such con¬ 
vention before coming into this court.” (Italics 
supplied.) 

| 

This Court in the case of Satterlee vs. Williams, 20 

i 

App. D. C. 393, gave deliberate and mature considera¬ 
tion to the principles of law involved in this case. 
Charges had been made against a clergyman wljio was 
found guilty by the ecclesiastical court, and w^s sen¬ 
tenced ; the lower court granted a writ of certiorari to 
the bishop, requiring him to produce and file in that 
court the record of the proceedings before the ecclesi¬ 
astical court, and the bishop appealed. The lower 
court was reversed. This Court squarely sustained 
the right of the church to promulgate rules regelating 
its clergy and to establish tribunals for the hearing of 
charges brought against the clergy for violating; these 
rules or for criminal violation of the cannon lavf; this 
Court also held that there is no vested property right 
in a member of an organization to exercise the func¬ 
tions of his office to the end that he may earn ayd re¬ 
ceive a salary for his services. 

This Court stated, page 412: 

“In this country there have been many decisions 
upon the question w’hether the civil courts ar^ con¬ 
cluded in all cases by the determination or judg¬ 
ment of ecclesiastical courts or tribunals; and, as 
we have already said, there has not been entire uni¬ 
formity of decision. But the weight of authority 
is so strongly preponderant against the rigjit or 
jurisdiction of the civil courts to review or cqntrol 
the ecclesiastical courts, in matters of ecclesiastical 
cognizance, that the question can hardly be; said 


i 

i 

i 

i 
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to be left open for discussion, and especially not in 
the Federal jurisdiction, in view of the broad doc¬ 
trine enunciated by the Supreme Court of the 
United States, in the case of Watson vs. Jones, 13 
Wall. 679.” 


Also at page 416: 

‘‘It is unnecessary to pursue this subject further 
or to cite other authorities. Suffice it to say in 
conclusion on the question, that where the subject- 
matter of the judgment or determination of the 
ecclesiastical court, attempted to be brought under 
review by a civil court, is of ecclesiastical cogni¬ 
zance, as is the subject-matter of the judgment in 
this case, the judgment of the ecclesiastical court is 
conclusive, and no civil court has jurisdiction or 
power to revise it, or to question its correctness. 
To hold otherwise, would be to open the doors of 
the civil courts and to bring into them, at the elec¬ 
tion of defeated parties, all charges of the vio¬ 
lation of church canons, ordinances, rules of dis¬ 
cipline, and for departures from moral standards, 
instead of having those matters definitely settled 
within the domain of church government, where, 
according to established principle and settled 
policy, they ought to be settled. 

“There are some other questions of less im¬ 
portance raised in this case, which have been 
argued at bar, and which we shall now proceed 
brieflv to consider. And the first of these is raised 
by the contention on the part of the relator, that 
because he is, by deposition from his office, de¬ 
prived of the right or power of exercising the func¬ 
tion of a minister of the church, and thereby de¬ 
prived of the right of earning a salary as such 
minister, therefore a property right is involved, 
and the civil courts have jurisdiction to protect 
such right. 

“The affirmative of this proposition has re¬ 
ceived the sanction of some judges and of some 
courts; but we perceive no solid foundation for the 
contention. It is very true, the civil courts will 
interfere with churches or religious organizations 
when the rights of property or the civil personal 
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rights of individuals are involved. But theije is no 
vested property right in a clergyman to exercise 
the functions of his ministerial office to the end 
that he may earn and receive a salary for his serv¬ 
ices. The right to receive the salary is dependent 
upon the continued performance of his duties as 
minister; and if he becomes disqualified by sus¬ 
pension or deposition from office, for any ecclesias¬ 
tical offense, the right to receive the salafy will 
cease as the consequence of the judgment against 
him. The sentence of the ecclesiastical court, in a 
proper case, deprives him of his clerical posi¬ 
tion and with it all right to future salaify and 
emolument. In the case of Chase vs. Cheney, 
supra, this question was directly presented, and 
the right of the complainant denied. In tbe case 
of Tuigg vs. Sheehan, 101 Pa. St. 363, the question 
was as to the right of a priest to receive his salary 
while in a state of suspension by the bishop; and 
the Supreme Court of Pennsylvania disposed of 
the claim by saying: ‘The civil courts wisely de¬ 
cline to interfere in ecclesiastical controversies 
except where rights of property are concerned. 
In the latest case before this court upon this sub¬ 
ject it was said: ‘The profession of a priest oir min¬ 
ister of any denomination is held subject to its 
laws; the priest acquires his position by compact, 
and is not exempt from the proper discipline and 
authority of his church; he has no property in his 
profession that shields him from the consequences 
of his broken vows and compact. ’ Stabk vs. 
O’Hara, 98 Pa. St. 213.’ The same principle is 
announced by the Supreme Court of Tennessee, in 
the case of Travers vs. Abbey, 104 Tenn. 665; and 
many other cases holding the same principle tnight 
be cited, if it were necessary. 

“It is clear, therefore, there is no question of 
property right involved in this case that can give 
the civil court jurisdiction.’’ 

To the same general effect are the cases of Ytiirbide 
vs. Metropolitan Club, 11 D. C. App. 180, and Hill vs. 
Sup. Lodge Knights of Honor, 24 Fed. 450. jrhese 
cases definitely hold, 1st, that the judgment of tie or- 


I 

i 
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ganization, however, erroneous on the law and the 
facts, concludes the parties unless appealed from; 2nd, 
that the parties having constituted their own domestic 
tribunal for the trial and determination of questions 
of alleged violation of purely corporate duty, must 

abide bv such determinations. 

% 

To like effect are Rood vs. Railway Pass. & Freight 
Conductors Mut. Ben. Assn., 31 Fed. 62; Sperry’s 
Appeal, 116 Pa. St. 391; Van Poucke vs. St. Vincent 
de Paul Society, 63 Mich. 378; Connelly vs. Masonic 
Mut. Ben. Assn., 58 Conn. 552; Franta vs. Bohemian, 
etc. Union, 164 Mo. 304; Bishop vs. Cincinnati Cham¬ 
ber of Commerce, 5 Ohio Nisi Prius 365; Karchen vs. 
Sup. Lodge Knights of Honor, 137 Mass. 368; Oliver 
vs. Hopkins, 144 Mass. 175; Lafond vs. Deems et ah, 81 
X. Y. (Ct. of App.) 508; Lewis vs. Wilson, 121 N. Y. 
284. The court in the last mentioned case states: 

“But whether the committee should decide 
rightly or wrongly does not change the attitude of 
the plaintiff as a member of the association, or 
qualify his obligation to submit to the decision of 
the agreed tribunal under pain of suspension.” 

Also see Donnelly vs. Supreme Council C. B. L., 108 
Md. 425; Anacostia Tribe vs. Murbach, 13 Md. 94; 
Zeliff vs. Henry Clay Lodge, 53 N. J. L. 536; Bauer vs. 
Samson, 102 Ind. 262. In the last mentioned case the 
Court states: 

“There is no good reason why he should be per¬ 
mitted to repudiate the engatement into which he 
enters to submit to the by-laws, rules and regula¬ 
tions of the order. 

“It is quite apparent that the efficiency of such 
organizations cannot be maintained if a member 
may at his pleasure remove such controversies 
into the civil courts to the exclusion of the tribu¬ 
nals which have been established for their adjudi¬ 
cation.” 

The following cases also support the defendants. 
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Screwmen’s Benevolent Assn. vs. Benson, 76 Tdx. 552; 
Harrington vs. Workingmen’s Ben. Assn. 70 G&. 340; 
Poulson vs. Grand Lodge, 8 Mo. App. 148. 

The law upon this question is clearly and briefly 
stated in 24 Cyc., p. 828; there it is stated: 

4 ‘The articles of agreement of a labor union, 
whether called a constitution, charter, by-laws, or 
any other name, constitute a contract between the 
members which the courts will enforce if hot im¬ 
moral or contrary to public policy or the laws of 
the land.” 

Finally, the precise question now presented jto this 
Court has been decided by the Circuit Court for the 
County of Wayne, State of Michigan, Chancdry Di¬ 
vision, in the case of Shea vs. International Uiion of 
Steam and Operating Engineers, No. 163068; the de¬ 
fendant Association being the same as the one in the 
case at bar. 

The decisions of that court are not reported, f>ut the 
opinion of the court is fully set out in Appendix No. I, 
printed at the end of this brief, and a certified copy of 
the opinion is filed with the Clerk of this Court. 

There, Shea, who had been a business representative 
of Local Union No. 324, brought a bill in equity alleging 
that he had been summarily removed by the General 
President as the business representative of the Local, 
and sought redress from the equity court. Th^ court 
stated: j 

“The court is of the opinion that plaintiff may 
not maintain his bill of complaint herein, aid that 
the motion to dismiss the same should be granted 
for two reasons: First, so far as appears fr^m the 
bill of complaint, the plaintiff is an employee of 
the Local Union, and if wrongfully discharged has 
a remedy at law. It is a fundamental principle of 
equity jurisprudence that where plaintiff claims 
no more than violation of a contract of employ¬ 
ment, he may not enjoin his employer frqm dis¬ 
charging or removing him from the employment, 



20 


but lie must Seek his remedy in a court of law, ask¬ 
ing damages for the breach of contract.’* 


After discussing this point and citing cases in sup¬ 
port of the position taken by the court, the court 
further states: 

“The other reason for granting the motion to 
dismiss the bill of complaint, is that the plaintiff 
has failed to exhaust his remedies within the 
Union before seeking relief from the court.” 


Another case which involves a dispute between mem¬ 
bers of a union and its officers is that of Agrippino vs. 
Perrotti, decided by the Supreme Judicial Court of the 
Commonwealth of Massachusetts on January 15,1930, 
which case is not, as yet, reported and the decision of 
the court is, therefore, set out in full in the Appendix 


Xo. II, printed at the end of this brief, and a certified \ 
copy is filed with the Clerk of this Court.(7^7 7^» S'*; 7^^* 
There the court said: 


“We are of the opinion that under section 21, 
they were required to submit their disputes to the 
board, and cannot maintain this bill as it does not 
appear that they have exhausted their remedies 
within the organization.” 


_ i 

To the same Effect is Clark vs. Morgan et al., decided ^ 
April 15, 1930,-7:—Mass.-(not vet reported), ft 7^ 

a£x*> : r^UciLr 

/ 7 2 ?l- 'Ey 7ft/. CONCLUSION. J ' J ’ 

In conclusion, it is respectfully submitted that the 
decision of the Court below was correct and that the 
decree should be affirmed. 


Respectfully submitted, 

James S. Easby-Smith, 
Francis W. Hill, Jr., 

Attorneys for Appellees. 
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APPENDIX I. 

i 

STATE OF MICHIGAN j 

IN THE CIRCUIT COURT FOR THE COUNjTY OF 

WAYNE. 


Edward H. Shea, 


Plaintiff, 


vs. 


International Union of Steam & 
Operating Engineers, a Voluntary 
Association, et al., 

Defendants. 


f No. 16^,068. 


OPINION. 


This is a motion filed bv the defendants to dismiss 

* 

the bill of complaint upon the ground that the bill does 
not set forth grounds for equitable relief. 

The bill sets forth, in substance, that the pljaintiff, 
Edward H. Shea, was elected business manager of the 
defendant, Local Union No. 324, a voluntary associa¬ 
tion, in June of 1928, for a term of one year, and that 
thereafter, on September 4,1928, he was summarily re¬ 
moved without a hearing and without cause shown by 
the general president of the International Uijion of 
Steam & Operating Engineers, a voluntary association, 
also named as a defendant herein. 

Relief is sought against the two unions and Against 
Arthur M. Huddell, the executive president of jhe In¬ 
ternational Union, and against Nelson Coash, j desig¬ 
nated by Huddell as the business representative [to suc¬ 
ceed plaintiff in Local Union No. 324. j 

Attached to the bill as an exhibit is a copy iof the 
constitution, general laws and regulations of the; Inter¬ 
national Union of Steam & Operating Engineers, also 
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laws and rules for the government of local unions com¬ 
ing under its jurisdiction. This document sets forth 
in some detail the relationship between the Local Union 
and the International Union, and also contains pro¬ 
visions relative to the power of the general president 
with relation to local officers, and also the right of ap¬ 
peal from rulings of the general president to the gen¬ 
eral executive board, and from rulings of the general 
executive board to the convention of the International 
Union. 

The relevant provisions of the constitution may be 
referred to and considered a part of this opinion. 

The court is of the opinion that plaintiff may not 
maintain his bill of complaint herein, and that the 
motion to dismiss the same should be granted for two 
reasons: First, so far as appears from the bill of com¬ 
plaint, the plaintiff is an employee of the Local Union, 
and if wrongfully discharged has a remedy at law. It 
is a fundamental principle of equity jurisprudence 
that where plaintiff claims no more than violation of 
a contract of employment, he may not enjoin his em¬ 
ployer from discharging or removing him from the 
employment, but he must seek his remedy in a court of 
law, asking damages for the breach of contract. 

Schwartz vs. Circuit Judge, 217 Mich. 384; 

Schwartz vs. Cigarmakers International Union, 
219 Mich. 589; 

Mosshamer vs. Wabash Railwav Co., 221 Mich. 
407, 14 R. C. L. 390. 

It is contended, however, by plaintiff, that it must 
necessarily be deduced from a reading of the bill of 
complaint, that the business representative is an officer 
rather than employee of the local union, and that there¬ 
fore the above principle of equity jurisprudence does 
not apply. 

The bill of complaint, however, does not appear to be 
planted upon the theory that the business represent- 
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ative is an officer rather than an employee. No refer¬ 
ence is made in the bill of complaint to such facts as 
would ordinarily justify a court in finding tjiat the 
position in question here is an office rather than! an em¬ 
ployment. Counsel for plaintiff points to the allega¬ 
tion in paragraph 3 in the bill of complaint in which it 
is stated: “The said plaintiff was elected business rep¬ 
resentative of the said Local Union No. 324 for a term 


of one year,” and argues that it necessarily follows 
that because the position of business representative is 
an elective one, that, therefore, it is an office!rather 
than an employment. j 

Section 1, Article 1, of the laws and regulations for 
the government of local unions, provides: j 


“The officers of a local union shall be ai presi¬ 
dent, vice-president, recording secretary, financial 
secretary, treasurer, three trustees, three auditors, 
conductor, guard and such delegates and commit¬ 
tees as may be elected. The offices of financial sec¬ 
retary and treasurer shall not be held by the same 
person.” j 


It will be noted that the position of business Repre¬ 
sentative is not included among the list of officers 
enumerated in this section of the laws and regulations 
of the Local Union. j 

The bill of complaint necessarily must show upon its 
face facts which would justify the court in granting 
equitable relief. Assuming that an officer of a volun¬ 
tary association may seek equitable relief where an 
employee may not in a situation of this kind, it does 
not affirmatively appear from the bill of complaiiit that 
the position of business manager is an office. |As a 
matter of fact, in my opinion, the section of th^ laws 
quoted above sets forth clearly that the business repre¬ 
sentative is not regarded as an officer of the Local 
Union. ‘ j 

The other reason for granting the motion to dismiss 
the bill of complaint, is that the plaintiff has failed to 
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exhaust his remedies within the Union before seeking 
relief from the court. 

It was held in the case of Harris vs. Detroit Typo¬ 
graphical Union, 144 Mich. 422, that where the by-laws 
of a local trade union provides for review of its action 
in disciplining members by appeal to the international 
union, a member expelled for contumacy in refusing 
to pay a fine which he claims was imposed without 
jurisdiction, is not entitled to have the sentence of ex¬ 
pulsion set aside by the court, and the officers of the 
Union restrained from reporting his conduct to his 
employer before he has exhausted his remedy by 
appeal. 

Counsel for plaintiff points out that the defendant 
Huddell, the general president of the International 
Union, relied upon Article 4 of the constitution in re¬ 
moving the plaintiff as business representative and 
points out that Article 4 reads, in part, as follows: 

“He (the general president) shall have direction 
and supervision of all local unions with power to 
suspend either individual members or officers for 
incompetency, negligence or failure in successfully 
carrying out their duties, and he shall designate 
the persons to fill the places of the officers or mem¬ 
bers thus suspended who shall conduct the affairs 
of the local union under his direction. ” 

Counsel contends that the general president under 
this Article may “suspend” but he may not “remove/’ 
and that therefore the action of Huddell taken on Sep¬ 
tember 4, 1928, was a nullity, which plaintiff had a 
right to ignore and which did not compel him to resort 
to the appellate tribunals of the Union. This conten¬ 
tion is disposed of by the court in Harris vs. Detroit 
Typographical Union, supra, when it said: 

“We do not overlook the contention that the 
complainant had the right to ignore the proceed¬ 
ings which resulted in a fine, on the ground that 
they were taken without jurisdiction, and that 
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complainant therefore took no appeal therefrom, 
and should be relieved by the court. It does not 
appear, however, that complainant has paid the 
fine, or has any purpose of doing so; nor is|there 
any means of enforcing its payment except by 
expelling complainant. In the proceedings for 
complainant’s expulsion an opportunity is afford¬ 
ed for the trial of the question of the validity of 
the fine order, and that question is now op0n on 
the appeal pending before the International 
Union.” 

Plaintiff further contends that he is bound bv the 
rules and regulations of the Union only if the same are 
“reasonable,” citing the language of Mr. Justice Fel¬ 
lows in the case of Bone vs. Ford, 215 Michigan, at 
page 400. 

Assuming it is the law of Michigan that unreason¬ 
able rules relative to appeal may be disregarded!, it is 
the opinion of the court that the rules contained m the 
constitution, made a part of this bill of complain]:, rel¬ 
ative to appeal are entirely reasonable. They provide, 
in substance, for an appeal from the ruling or decision 
of the general president to the general executive board, 
and a requirement exists for the general executive 
board to meet at least once everv six months. I The 

V 

court, it would seem, having in mind the element of pos¬ 
sible delay in decisions under this rule, would pot be 
justified in holding that the provision is an unreason¬ 
able encroachment upon the rights of the member. As 
a matter of fact, if the plaintiff in this case had resorted 
to his right of appeal in September, when he was re¬ 
moved as business representative, he could have suc¬ 
ceeded in having a hearing before the Appellate Board 
prior to the date of the hearing in this court upon the 
motion to dismiss the bill of complaint, because more 
than six months have elapsed since he was removed 
from his position. 

In 5 Corpus Juris, at page 1347, under the general 
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title of “Associations’’ under the sub-title of “Offi¬ 
cers, agents and committees,” and under the further 
sub-title of 4 ‘Judicial Interference/’ we find the fol¬ 
lowing text supported by authorities: 

“The decision of an unincorporated association 
upon the question of an election to office is a matter 
peculiarly and exclusively to be determined by the 
association, and, in the absence of fraud is final 
and binding on the courts. In any event, before 
members of a voluntarv association can invoke the 
aid of the courts to secure them in offices to which 
they claim to have been elected, it must be shown 
that tliev have exhausted the remedies available 
to them within the association and according to its 
rules.’ ’ 

So, even if it were assumed that the position of busi¬ 
ness representative is an office, still it would seem that 
plaintiff may not have relief upon his bill of complaint 
as filed herein, for the reason that it does not appear 
that he exhausted the remedies available to him within 
the Union according to its rules. 

Vincent M. Brennan, 

Circuit Judge. 
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APPENDIX II. 


SUPREME JUDICIAL COURT OF THE COMMON¬ 
WEALTH OF MASSACHUSETTS. ! 

i 


LOUIS AGRIPPINO, et al., 

vs. 

JOHN PERROTTI, et al. 

(Decided January 15, 1930.) 
-Mass.— 

aj it. Srfp. 


OPINION. 


Crosby, J. This is a bill in equity brought by certain 
members of Local 49 (herein referred to as the Local), 
of the International Hod Carriers, Building and Com¬ 
mon Laborers Union of America (herein referred to 
as the International) against the officers of the'local 
union. The prayers of the bill are for a temporary 
order restraining the defendants from collecting or at¬ 
tempting to collect $1 a month dues, and for a per¬ 
manent injunction to the same effect until appropriate 
action is taken by the Local. The bill also seeks to 
compel the president of the Local to call and hol<^ reg¬ 
ular meetings of the members, and to restrain the de¬ 
fendants from suspending any members of the Local 
who tender dues at the rate of forty cents a month.; The 
case was heard by a judge of the Superior Court 1 who 
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made certain findings, rulings, and an order for decree. 
In accordance therewith a final decree was entered en¬ 
joining the defendants from attempting to collect dues 
at the rate of $1 a month “until and unless at a regular 
meeting of the Local there shall be a vote of the mem¬ 
bers to that effect/' and further enjoining them from 
interferring in any way with the holding of the regular 
bi-monthly meetings of the Local as provided in its 

constitution and bv-laws. From this decree the de- 

* 

fendants appealed. 

The Local and the International are voluntary asso¬ 
ciations. The trouble between the parties from which 
this suit arises is due to a dispute over the action of 
the officers of the Local in attempting to collect monthly 
dues at the rate of $1 instead of forty cents. By a com¬ 
munication dated November 22, 1928, directed to the 

secretarv of the Local from the “District Council of 
* 

Boston and vicinity of the International, ’ ’ the former 
were notified that “the dues of the locals affiliated with 
this Council shall not be less than one dollar, starting 
in effect Januarv 1, 1929.” A vote to that effect had 
been passed by the council on November 20, 1928. A 
similar communication was sent by the council to all 
locals affiliated with it in Boston and vicinity. The 
matter thereafter was discussed at three meetings of 
the Local, the officers including the three defendants 
favoring the increase and a large majority of the mem¬ 
bers opposing it. At the last of these meetings, held 
on January 13, 1929, there was prolonged discussion, 
the meeting became disorderly, the members refusing 
to permit the president of the council to speak, and the 
defendant Perrotti finally declared the meeting ad¬ 
journed. No meeting has been held since that time, and 
no vote has been passed by the Local changing the dues. 
The financial secretary of the Local has demanded pay¬ 
ment from the members at the rate of $1 a month and 
has refused to accept forty cents a month. The de¬ 
fendants contend that the bill should be dismissed on 
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the ground that the plaintiffs have failed to exhaust 
their remedies within the organization. 

The legal principle so relied on is well established 
in this Commonwealth and applies to voluntary asso¬ 
ciations as well as to corporations. Correia vs. Portu¬ 
guese Fraternity, 218 Mass. 305. The plaintiffs rely 
upon the provision of the constitution and general rules 
of the International, Section 74, which provides that 
“The monthly dues in all Local Unions shall bejregu- 
lated by each Local Union.’’ On the other hand, the 
defendants rely upon Section 21 which provide^ that 
“The Executive Board shall have the entire control of 
all judicial business of this Union, when not in session, 
viz., all appeals by members of Unions againstj each 
other; all decisions as to the law or usage of the * * * 
International * * *; all charges or disputes of one 
member against another or his Union, and all charges 
or disputes of one Union against another and allj ques¬ 
tions as to the law raised or reported by Deputies. In 
fact, all questions relating to laws of International 
Union, and their decisions shall be final (unless re¬ 
versed by the International Union in Convention as¬ 
sembled) and must be respected and obeyed accord¬ 
ingly * * V’ *| 

The executive board consists of the president, six 
vice-presidents, and the secretary-treasurer. Section 
2 of the International’s constitution provides as fol¬ 
lows: “This International Union shall have supreme 
ruling power over all Local Unions of the Hod Car¬ 
riers, Building and Common Laborers’ Union of 
America who may come under its jurisdiction.! The 
powers of this union shall be executive, legislative, 
judicial. The government and superintendence of 
Subordinate L T nions shall be vested in this Interna- 

i 

tional Union as the supreme head of all Local Uhions, 
and its jurisdiction shall be the ultimate tribunal to 
which all matters of importance to the welfare of the 
several Local Unions or any member thereof slfall be 
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referred for adjustment, and its decision thereon shall 
be final and conclusive * * *.” The trial judge ruled 
in accordance with the defendants’ fourth, fifth and 
sixth requests which were based upon the provisions of 
Section 2 , but ruled, however, in substance, that the 
question, whether the defendant officers of the Local 
had the right to collect monthly dues of $ 1 , was not a 
matter which came within the provisions of the Inter¬ 
national’s constitution for appeal to the executive 
board and therefore could not be decided by that board 
on appeal until the question of increasing the monthly 
dues had been voted upon by the members of the Local. 

It is plain that under section 21 there were “ dis¬ 
putes” betweeii the plaintiffs and the defendants in at 
least two particulars: ( 1 ) the right of the defendants 
to collect dues of $1 monthly, and ( 2 ) the right to sus¬ 
pend members who should tender dues of only forty 
cents. These plainly were disputes between members 
involving decisions as to the law or usage of the Inter¬ 
national, whose constitution by Section 2 provides that 
it “shall have supreme ruling power over all Local 
Unions # * * who may come under its jurisdic¬ 

tion.” 

The trial judge ruled that the question, whether the 
officers of the Local were right in refusing to hold 
regular meetings and in attempting to collect monthly 
dues of $ 1 , “at present is not such a matter as fairly 
comes within the provisions of the International con¬ 
stitution providing for appeals to the executive board. 
If a regular meeting is held and a vote taken on a mat¬ 
ter of increase of dues, whatever that vote may be, 
there will be something from which members deeming 
themselves aggrieved may take an appeal by proper 
steps and thus have recourse to the remedies afforded 
by the Constitution of the International.” The decree 
entered is in accordance with this ruling and enjoins 
the officers of the Local from attempting to collect dues 
at the rate of $1 a month until at a regular meeting 


of the Local there shall be a vote to that effecj. If, 
as the judge in substance ruled, the plaintiffs may ap¬ 
peal to the executive board after a vote has been taken, 
there is no valid reason why such an appeal may not 
be taken in the absence of such a vote. It is apparent 

i 

that there is a serious dispute between the meijnbers 
of the Local, involving a question of law and the! right 
to appeal to the executive board under Section 2jL was 
not dependent upon the holding of such a meeting. 

It was said in Correia vs. Portuguese Fraternity, 
supra, at page 308, ‘ 4 These provisions of the consti¬ 
tution, fairly construed, mean that a right of appeal 
exists from all decisions by the executive boaijd re¬ 
specting grievances of the subordinate lodges *j * * 
These provisions are not drawn with fullness nor with 
care to establish a comprehensive code for the govern¬ 
ment of the order. On this account they ought liot to 
be given a technical or narrow construction, but to be 
interpreted broadly for the purpose of affording as 
nearly as may be a workable organization.” 

Although the trial judge ruled that “ there is no 
dispute at present existing between Local 49 anti the 
International,” there was a dispute between the plain¬ 
tiffs and the defendants as members of the Local re¬ 
specting which, under the constitution of the Interna¬ 
tional, the plaintiffs had a right to appeal to the execu¬ 
tive board. No request has been made by the plaintiffs 
to have this board pass upon the question of due$, nor 
have they made complaint or appeal to the board! with 
respect to any of the matters set forth in the! bill. 
We are of opinion that under Section 21 they jwere 
required to submit their disputes to the board, and 
cannot maintain this bill as it does not appear j that 
they have exhausted their remedies within the organ¬ 
ization. The fact that a vote was not taken at a Meet¬ 
ing of the members of the Local does not precludi* the 
plaintiffs from appealing to the executive board, j We 
find no provision in the constitution which provides 
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that such a vote shall be taken, nor is there any sound 

reason for reading such a condition into Section 21. 

The word “appeals” in the constitution in describing 

the remedy afforded bv the executive board cannot be 
* • 

considered as analogous, in effect, to its meaning in 
connection with actions at law, suits in equity or other 
proceedings in courts. It is expressly provided in 
Section 21 that “all decisions as to the law * * * of 
the * * * Union * * *” are to be made by the execu¬ 
tive board. Further provision is made in Section 5 for 
an appeal from a decision of the board to the Inter¬ 
national in convention assembled. As the plaintiffs 
have failed to prosecute an appeal to the executive 
board they are not entitled to maintain the present 
bill. Hickey vs. Baine, 195 Mass. 446. Correia vs. 
Portuguese Fraternity, supra. Crawford vs. Niles, 220 
Mass. 61. Puleio vs. Sons of It ala <£ Neighborhood 
Mutual Benefit Society, Mass. Adv. Sh. (1929) 525. 

In view of the conclusion reached, it is unnecessary 
to consider other questions argued. The final decree 
is reversed and a decree is to be entered dismissing 
the bill. 

Ordered accordingly. 



